The franchisor-franchisee relationship is unique in that it has characteristics of both an arm's length business transaction as well as an ongoing business relationship. As time goes by, however, the interests of the parties may diverge. It is in the franchisees' interest to make their individual units as profitable as possible while, conversely, franchisors also profit from the licensing of the trademark and the collection of royalties from all their franchisees. For example, an increase in the number of stores in a given market will likely benefit the franchisor, whereas the same expansion may dilute the profitability of a particular franchisee through encroachment. The parties' interests, thus, become misaligned.
Introduction
The franchisor-franchisee relationship is unique in that it has characteristics of both an arm's length business transaction as well as an ongoing business relationship. At the beginning of the typical franchise relationship, the interests of the franchisor and the franchisee are aligned.
1 Both franchisor and franchisee are interested in entering new markets and increasing profits together in a coordinated effort. 2 As time goes by and as circumstances change, however, the interests of the parties may diverge. It is in the franchisee's interest to make its individual unit as profitable as possible while the franchisor also profits from the licensing of the trademark and the collection of royalties from all of its franchisees. 3 For example, an increase in the number of stores in a given market-or perhaps more online sales-will likely benefit the franchisor, whereas the same expansion may dilute the profitability of a particular franchisee. 4 The parties' interests thus become misaligned.
5
In part to address this perceived misalignment, the Federal Trade Commission (FTC) promulgated the Amended FTC Rule of 2007 to further formalize a set of required 1 See Robert W. Emerson, Franchise Encroachment, 47 AM. BUS. L.J. 191, 201-02 (2010) ("When a franchised business is in the early stages of development, the interests of franchisor and franchisee are well aligned; both seek to enter new markets and benefit from a share of the profits. As the markets mature, however, the interests of franchisors and franchisees may begin to diverge."). 2 Id. 3 Id. There are several reasons why the franchisor and franchisee's interests may start to diverge as the relationship moves forward after the agreement is struck:
Franchisors gain the capital needed to open more of their own stores or to sell to new franchisees in the most profitable markets. Moreover, franchisors may decide that they no longer need the franchisees and thus attempt to convert stores to corporate control. The idea is that a maturing business finds it easier to acquire the resources it needs to expand and therefore will, over time, seek to buy back franchised units and grow by creating company-owned units. Thus arises the issue of alleged market incursion and supposed cannibalization of the franchisees' sales, a predicament starting in the 1970s and growing increasingly prominent in recent years. Id. (citations omitted). 4 Id. at 204-05. The antipathy the parties can feel over territorial encroachment can be mutual, for instance:
When a market reaches the saturation point, the two goals begin to conflict, with franchisors making money-a percentage of gross franchise revenue-regardless of how profitable the individual franchise was. Just as franchisees feel wronged by franchisor expansion that could reduce the sales at existing units, franchisors often battle proposed legislation that they contend unfairly expands franchisee rights and restricts franchisor conduct. The differences are exacerbated when franchisors do not see saturated markets but eye territories with growing populations and, in some instances, franchisees who even sell competing products. Id. material disclosures from the franchisor, including a prominent warning about the lack of territorial exclusivity, if applicable. Seemingly the FTC's goal was to use increased disclosure as a tool for greater fairness by leveling the information playing field so that prospective franchisees could know more about the relationship. 6 The disclosures, however, are aimed at the arm's length nature of the initial decision to form a relationship by contract and fail to provide guidelines for the ongoing relationship. 7 This failure to address the ongoing, post-sale relationship is not an oversight but a conscious choice by the FTC in promulgating the new rule. 8 In contrast, corporate law has found ways to address the potential misalignment of corporate actors with the interests of the firm by establishing duties between the parties, via fiduciary duties to the business entity. The separation of ownership from control in the public corporation provides the opportunity for managers to act in their own selfinterest to the detriment of the firm. This is sometimes called the agency problem. 9 The common law developed throughout the years to impose fiduciary obligations on the di- [A] description of these relationships will permit a better assessment of the likely cost and benefit of different types of regulatory interventions across all the different types of industries where franchising exists, or in the future, may be used."). 7 rectors and officers of the firm to counter the potential misalignment of interests and alleviate the harm of potential moral hazards that put managerial interests above those of the firm. These include the duties of care and loyalty, the obligation of good faith, and the duty of candor.
10
In this Article, we examine the franchisor-franchisee relationship and highlight potential lessons that may be learned from a comparison with corporate governance principles. Ideally, the franchisor-franchisee relationship should be based upon open communication and collaboration.
11 Both the franchisee and the franchisor must be willing to communicate openly and believe there is a degree of equity in the relationship. 12 Perhaps duties analogous to those imposed in the realm of corporate law may facilitate development of legal principles, which could support the relationship beyond mere disclosure. Further, we argue that in addition to increased disclosure under the Amended Rule, the misalignments in the franchisor-franchisee relationship can be addressed by taking a more self-regulatory approach that recasts the duties owed among the parties. The FTC regulations focus on greater disclosure and, as government regulations, are aimed at external incentives and protecting the party that is perceived as having less leverage and expertise (i.e., the franchisee). In arguing for a more fiduciary duty-like relationship for the franchisor-franchisee relationship, we look at two somewhat related ways that the relationship is "self-regulated" by the market and, thus, by the parties.
In addition, we examine the equitable standards applied to restrictive covenants, specifically non-compete agreements, as a further reference point for how the common law can provide guidance on the boundaries of the franchisor-franchisee relationship. We conclude that a mix of court intervention to impose fiduciary duties and the existing FTC regulations is sensible because the parties are in a relatively long-term, well-defined relationship in which the initial disclosure under the FTC rules is insufficient.
I. The Misalignment Problem: The FTC Approach to Encroachment
To begin, we first look at the main misalignment in the franchise relationship: encroachment. 13 al issue for franchisees that "remains in particular for numerous franchised systems as a whole, the issue most in need of a just resolution." 15 Classically, encroachment arises when, post-contract, the franchisor, either directly or through a new franchisee, sets up business in the same geographic territory as another franchisee, resulting in competition between the two franchisees to the harm of the earlier franchisee (so-called cannibalization or market incursions). 16 Growing concerns include nontraditional encroachment 17 and software and internet sales, 18 which are part of the impetus for the FTC's final Amended Rule and push for greater pre-sale disclosure. At the heart of the encroachment issue are the seemingly conflicting interests between the franchisor and franchisee. The overarching aim for a franchisor is "to maximize market penetration" in order to increase awareness of its brand, maximize its revenue base, increase operations, and maximize market saturation in a particular region. 19 Thus, a franchisor has a legitimate business interest in expansion, which will often include the need for additional production within particular geographic areas. 20 A franchisee, meanwhile, has a legitimate business interest operating in a particular geographic area without competition and will thus have concerns if a franchisor attempts to encroach within its territory. 21 This expansion by a franchisor may have a negative impact on a particular franchisee, even though it benefits the franchise as a whole. 22 Franchisor encroachment could negatively impact the bottom line of a particular franchisee, reducing sales and profitability. 23 When a franchisee asserts a legal claim of encroachment by a franchisor, the most common legal theory advanced by the franchisee is breach of the implied covenant of good faith. 24 The implied covenant of good faith holds that there is an implied covenant in every contract that neither party will do anything to destroy or injure the right of the other party to receive the fruits of the contract. 25 This definition has been expanded by the courts over the years, such that the implied covenant of good faith now prohibits one party from taking advantage of gaps or ambiguities in a contract to the detriment of the other. 26 In addition, in the United States, the imposition of good faith is enshrined in the Uniform Commercial Code.
27
Yet, although the implied covenant of good faith can work to protect a vulnerable party when contractual terms are ambiguous, its scope is limited in the franchise context. Generally, for franchise encroachment issues, the contractual language in the franchise agreement governs. 28 If, however, the contractual terms in a franchise agreement surrounding the franchisor's ability to locate new franchises are vague, the implied covenant of good faith is given greater weight and the reasonableness of the franchisor's actions are considered.
33
The rub is deciding what is considered vague or ambiguous language-an interpretation that has caused seemingly inconsistent results across cases. A problem also arises when the contractual language is silent on a particular issue. For example, in Scheck v. Burger King Corp., a franchise agreement expressly denied the franchisee "any area, market, or territorial rights", but did not expressly grant the franchisor unrestrained discretion in opening new units. 34 Rather than finding that this express language allowed the franchisor to open additional units near the franchisee, like the court found in Chang, the Scheck court found that the rights granted to Burger King were vague because the franchise agreement did not expressly allow Burger King unrestrained expansion. 35 As such, the court applied the implied covenant of good faith and denied summary judgment for the franchisor, reasoning that the franchisee expected that the franchisor would not "act to destroy the right of the franchisee to enjoy the fruits of the contract." 36 Although Scheck has been criticized and rejected by many courts, the circuits are split on recognizing its validity. 37 Thus, because the focus is on the specific contractual language and there is no uniform guidance as to the interpretation of the contractual language, case law on the issue has been inconsistent and case specific 38 or varied by state. 39 There are "substantial gaps" regarding when contractual silence should implicate the implied covenant of good faith.
40
Rather than address the issue of good faith, however, the Amended Rule is aimed, in part, at addressing the encroachment issue through increased disclosure related to the start of the franchisor-franchisee relationship at the time the franchise agreement is signed. This rule is addressed below.
A. Franchise Disclosure Requirements
The FTC passed the Amended Rule on January 22, 2007 . 41 The Amended Rule increases the material disclosures that franchisors must make to potential franchisees prior to the start of any contractual relationship.
34 Scheck, 756 F. Supp. at 549. 35 Id. 36 Id. The court also noted that the franchisor could have been granted summary judgment if the agreement expressly reserved in the franchisor the right to unrestrained expansion. In particular, the FTC's Amended Rule requires material disclosures in five categories:
(1) the nature of the franchisor and the franchise system; (2) the franchisor's financial viability; (3) the costs involved in purchasing and operating a franchised outlet; (4) the terms and conditions that govern the franchise relationship; and (5) the names and addresses of current franchisees, who can share their experiences within the franchise system.
42
The Amended Rule covers retail franchises, product/package franchises, and franchises granted to wholesalers and to manufacturers. 43 The nature of the relationship is analyzed when determining whether this franchise rule applies. The relevant consideration is not how the parties characterize the relationship but how the relationship operates. 44 In addition, the Amended Rule focuses solely on franchise sales. This is a change from the original Rule, which also encompassed business opportunity ventures. 45 Furthermore, compliance with the Uniform Franchise Offering Circular (UFOC) guidelines under state law is no longer sufficient for compliance with the Amended Rule. 46 Prior to the adoption of the Amended Rule, the UFOC guidelines had effectively been the national franchise disclosure standard.
47

B. Major Reforms Under the Amended Rule
There are a number of major reforms that were promulgated under the Amended Rule.
Some of the major revisions include:
1. Usage of E-Disclosure: Franchisors have the option of providing the disclosure document in hard copy or electronically, including through e-mail or via a web-based download. 48 However, the franchisor has the duty to advise the franchisee of the different formats that are available to it, and the fran- Notably, these rules provide the minimum disclosure requirements. States can choose to implement more stringent regulations regarding required disclosures between franchisees and franchisors. 58 The Amended Rule, however, is not without its detractors.
The next Section addresses these critiques.
C. Critiques of the Amended Rule
The Amended Rule has been criticized as "much ado about nothing." 59 Critics find that the Amended Rule does nothing to expand the original FTC Rule promulgated in 1978 60 and provides no significant impact on American franchise law. The Amended
Rule focuses on providing material disclosures prior to the entering into of a franchising contract, rather than imposing any additional federal oversight into the process. 61 There is also no indication of movement toward a direct governance system over the entirety of the relationship between franchisor and franchisee. 62 Furthermore, the Amended Rule does not address the substance of the relationship between franchisors and franchisees. The FTC apparently presumes that as long as potential franchisees are provided with full and complete disclosure regarding material information, the market will naturally take care of the rest. 63 Yet, the franchise relationship may remain inherently unfair with the franchisor retaining the ability to dictate the terms upon which the franchisee is allowed to conduct business. Moreover, as noted by Professor Emerson, the Amended Rule does nothing to address the lack of incentives for the franchisor to put much effort into the ongoing relationship. 65 Similarly, Professors Lafontaine and Shaw found that "with a franchisee, the franchisor benefits from the dedication and drive of an individual who is building a business for himself. And this motivation and drive of the individual franchisee, as compared to the typical company manager, is a main reason why franchisors use franchising to begin with." 66 Thus, the state of affairs with respect to franchise encroachment is one where the FTC's Amended Rule focuses on increased disclosure as a way of informing a long-term contractual relationship that, in the best case, should lead to collaboration for the mutual financial benefit of both parties. The FTC, however, implicitly abdicates the responsibility to improve the often-fraught post-sale relationship of the parties that forms the bulk of the time during which the parties are bound to cooperate for their financial benefit.
As noted above, corporate governance and restrictive covenants legal concepts and approaches may provide insights for courts and state legislatures intent on curbing encroachment abuse and promoting alignment among the parties to a franchise agreement. Part II provides an overview of the fiduciary duties imposed by the corporate law to address the potential misalignment resulting from the separation of ownership from control of firms, followed, in Part III, by an analysis of the ways in which the law of restrictive covenants may be instructive in addressing the shortcomings of franchise law.
II. Corporate Law Fiduciary Duties: An Overview
An often-discussed misalignment of several parties' interests in the corporate law context arises when the interests of managers and owners (i.e., shareholders) diverge. Throughout the modern history of corporate law, courts and legislatures have imposed fiduciary duties on the directors and officers of the firm as a way to address this problem. 67 The corporate law fiduciary duties may provide a starting point for envisioning the franchisor-franchisee relationship as a relationship that could be governed by similar duties, instead of simply by the bounds of contract law. 67 See, e.g., Arnold v. Soc'y Bancorp, 678 A.2d 533, 539 (Del. 1996) ("Fiduciary duties are owed by the directors and officers to the corporation and its stockholders."). 68 The common law of fiduciary duties has had a difficult time taking root in the courts, in part because of the language inserted into agreements, where "most franchise contracts stipulate that the parties have 'no special relationship' and are 'dealing at arm's length,' and such clauses have helped to persuade Simultaneously with the focus on increased disclosure at the point of the sale with a formal Franchise Disclosure Document, some prominent franchise law practitioners have also begun calling for more fiduciary-like treatment of the franchisor-franchisee relationship.
69 Specifically, these advocates argue for the courts to impose more good faith and fair dealing duties.
70
The most basic and essential of the fiduciary duties are the duties of care and loyalty.
71 Fiduciary duties also include the obligation to act in good faith and the duty of 70 Id. Other suggested approaches to addressing the encroachment problem come from enacting antiencroachment legislation at the state level or treating franchisees as employees. Emerson, supra note 1, at 281-89. Legislation addressing encroachment often sputters in state houses in part due to franchisor resistance to regulation but could be useful as a way to "introduce greater certainty to the law of encroachment, legislation could be a distinct improvement." Id. at 256. 71 ) ("…although good faith may be described colloquially as part of a "triad" of fiduciary duties that includes the duties of care and loyalty, the obligation to act in good faith does not establish an independent fiduciary duty that stands on the same footing as the duties of care and loyalty.") See also. In re Verestar, 343 B.R. at 472 ("The failure to act in good faith may result in liability because the requirement to act in good faith "is a subsidiary element . . . of the fundamental duty of loyalty.").
all reasonably available, material information relating to the decision. 75 A firm's directors or officers must consider both procedural issues (i.e., the completeness of the information, the time taken to review the information, and the opportunity to consult with experts about the information) and substantive issues (i.e., whether the decisions made are consistent with expert advice and are reasonable given the circumstances and alternatives).
76
Pursuant to the duty of loyalty, directors and officers must act in the best interests of the corporation when making corporate decisions. 77 Although the duty of loyalty is not breached when a director or officer profits from a decision that also profits the corporation, it requires that directors and officers, when evaluating such decisions, put the corporation's interests above their personal interests. 78 Thus, although directors and officers do not need to be completely disinterested decision makers, the duty of loyalty is breached when directors divert corporate opportunities, assets, or information away from the corporation for their own personal gain. 79 Additionally, included in the duty of loyalty is the corporate opportunity doctrine, under which a director must make a business opportunity that is related to the corporation's business available to the corporation before pursuing it for herself.
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The duty of good faith is also an element of the duty of loyalty. 81 To act in good faith, directors and officers must "act in the best interests of the corporation and its stockholders at all times." 82 A director fails to act in good faith, then, when she does not act in the best interests of the corporation and its shareholders. 83 view. 86 Yet, the fairness review is typically utilized solely for duty of loyalty cases and only those which "rise to the level of self-dealing." 87 Courts allow directors to engage in conflicted interest transactions if these transactions are pre-approved either by fully informed directors or shareholders, or if the transactions are later approved by courts.
88
When a transaction has been approved by a fully informed shareholder vote or directors' approval, it is typically found to not rise to the level of a conflicted transaction. 89 Most states have adopted a safe harbor statute for self-dealing transactions, which effectively shields self-interested transactions from later claims of breach of fiduciary duty of loyalty when there is disinterested-director or shareholder approval after full disclosure. 90 The courts will conduct a fairness review, however, if the transaction lacks approval.
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The fairness review consists of two basic themes: fair dealing and fair price.
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When courts evaluate whether a transaction can be categorized as involving fair dealing, the courts look to the timing of the transaction, how it was initiated, negotiated, and organized, and the process for approval of both shareholders and directors. 93 The fair price review considers the relevant factors that could potentially affect the value of a company's stock. 94 Both fair dealing and fair price are evaluated in conjunction, in order to determine whether the transaction was in fact fair. 95 This type of fairness evaluation is done on a case-by-case basis, weighing the various factors relevant to each individual transaction. If the directors demonstrate the fairness of the transaction, the courts will typically not find a breach of fiduciary duty.
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Finally, the duty of candor, as a subset of the duty of loyalty, requires that directors and officers disclose all known, material information to the board that relates to a board decision and the board's decision-making process. 97 must be truthful, accurate, and complete. 98 The duty of disclosure appears to be an obligation of complete candor. 99 Courts have extended the duty of candor to a number of situations. For example, in Lynch v. Vickers Energy Corporation, the Delaware Supreme Court held that the directors of Vickers Energy breached their fiduciary duty of candor when they failed to disclose material information to minority shareholders in the context of a tender offer.
100
The minority shareholders of TransOcean, the target company, sued the boards of both TransOcean and Vickers Energy. 101 Here, the court described the fiduciary duty of In 1992, the Delaware Supreme Court in Stroud v. Grace, re-characterized the duty of candor as a fiduciary duty of disclosure. 105 In the same year, the Delaware Chancery Court expanded the duty of disclosure in Marhart Inc. v. CalMat Co., holding that directors owe a duty to disclose all material information in any public disclosure, regardless of whether any shareholder action is sought. 106 Then in Pfeffer v. Redstone, the Delaware Supreme Court affirmed that the duty of disclosure is not an independent duty but part of the duties of loyalty and care.
107
Further, there is a materiality standard employed in Delaware when analyzing the duty of candor. Courts determine whether a fact is material by deciding "if there is a substantial likelihood that a reasonable shareholder would consider it important in deciding how to vote." 108 Under this standard, proof of a substantial likelihood that disclosure of an omitted fact would have caused a reasonable shareholder to change his vote is not required. 109 Rather, "there must be a substantial likelihood that, under all the circum-stances, the omitted fact would have assumed actual significance in the deliberations of the reasonable shareholder."
110
The duty of candor has sometimes, but infrequently, been analyzed through the duty of care lens due to the inherent information asymmetry between the board of directors and the shareholders. Directors have significantly more knowledge, or access to knowledge, than do common shareholders.
111
Shareholders rely upon the greater knowledge of the directors when determining how they should vote. 112 Here, the directors' duty of disclosure in recommending shareholder action should mirror the directors' duty of care. Therefore, the directors are required to exercise due care in both the collection and the presentation of information to shareholders.
113
Although the courts have held that the franchise contract does not establish a fiduciary relationship among the parties, in light of the gaps that exist in the current jurisprudence governing the franchise relationship, lessons may be gleaned from these corporate law duties. Before addressing these lessons, however, the next Part provides an analysis of another area of law, that governing restrictive covenants, which may also prove helpful in resolving some of the issues related to encroachment in the franchise arena.
III. The Reasonable Geographic Scope Analysis of Restrictive Covenants
In addition to the corporate governance-related duties discussed in the previous Part, legal rules surrounding restrictive covenants is another potentially useful area of law to explicate an approach courts might take in evaluating the franchise encroachment issue. Specifically, the covenant not to compete (also known as a noncompete or CNC) is a standard contractual tool, the validity of which may be determined by its geographic scope element related to competition. 114 Since there has been difficulty in finding a legal rule for consistently resolving encroachment issues, the geographic scope element of common law noncompete enforcement is one approach courts could borrow as a useful analytic tool for interpreting when franchisors overreach, beyond the acceptable duties discussed in the previous Part.
115 110 Id. 111 Hamermesh, supra note 102, at 1102. 112 Id. at 1101. 113 Id.
Here we focus on the reasonableness evaluation of geographic restrictions in noncompetes, but for context, it is useful to examine the full common law balancing test used by most courts. For example in Boulanger v. Dunkin' Donuts Inc., the Massachusetts Supreme Court analogized the contractual relationship of a retiring franchisee's sale of its business interest to the usual employer-employee post-employment CNC relationship. 116 The court also took the opportunity to reiterate the standard common law test:
"Non-Competition Agreements are enforceable only if they are necessary to protect a legitimate business interest, reasonably limited in time and space, and consonant with the public interest." 117 Ultimately, the franchisor prevailed in receiving an injunction to stop its former franchisee from entering into competing businesses, as had been agreed by the parties in the initial franchise agreement.
118
The thrust of the common law CNC test is to strike a balance between allowing competition and protecting the "legitimate interests" (also known as protectable interests) an employer or business purchaser has sought to preserve by the contract. 119 In the case of employee post-employment noncompetes, courts hold that a protectable interest must be more than just a means to restrict competition. 120 However, in the case of the franchisor-franchisee relationship, the restriction of competition through market allocation is at the heart of the arrangement and, as such, would seemingly easily qualify as a legitimate interest to protect from the franchisor's perspective. The public interest prong of the noncompete balancing test is often neglected or ignored as irrelevant to the court's determination. 121 In any event, the public interest inquiry seems inapplicable to the franchisor-franchisee encroachment context. This is because, by its very nature, an encroachment issue that arises suggests that there is a market-need for the franchise service or product that is being addressed; the dispute occurs because the specter of increased competition is potentially harming the business interests AND FREE RIDING (2013) (arguing for legal rules to promote labor mobility, including eliminating noncompetes, as a means to spur innovation and economic development of the franchisee. Yet from the franchise customer or the public's perspective, the greater competition that is inherent with franchise encroachment seems to be a positive market development. This competition presumably means greater access to more, and perhaps better, products and services, at lower prices. The important aspect of the common law CNC enforcement evaluation as related to the encroachment question is the limited time and geographic scope prong, particularly the geographic restriction term, which is also a hallmark of franchise encroachment. Again, when looking at this important element of a non-compete agreement, a court will only allow a geographic restriction that is reasonable in light of the legitimate interest of the enforcing party (i.e., the new business owner or the former employer, depending on the circumstances).
122 Much like how changes in the use of technology and globalization in business have complicated the ways in which franchise encroachment occurs in recent years, 123 the same changes have impacted how the geographic scope of noncompetes has been considered.
124
Giving courts the discretion to balance competing interests related to fiduciary duties owed to business partners-in this case franchisees-along the lines of the balancing courts already undertake to evaluate CNCs seems appropriate and even natural. Moreover, non-compete agreements, as well as confidentiality agreements, are accepted fixtures in many, if not most, franchise agreements (assuming they are allowable in the relevant jurisdiction) already. 125 This fact makes these clauses and their interpretation something that many courts are used to, even as some have pointed out that courts are unfamiliar with the intricacies of the franchisor-franchisee relationship. 126 Nonetheless courts will treat this sort of competitive restriction arising in a business relationship with less suspicion than an employee noncompete because the sale of a business arises out of a transactional relationship between parties of more equal bargaining.
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IV. Lessons from Corporate Fiduciary Duties and the CNC Reasonableness Analysis
Drawing on the corporate law of fiduciary duties and the noncompete reasonableness analysis discussed above, we propose some lessons that can be applied to the franchise law encroachment problem and its inherent geographic concerns. The first Section below discusses how recasting the franchisor-franchisee relationship as one defined by the portfolio of fiduciary duties can be advantageous for the parties. Then, building on the first discussion, we discuss in the second Section how viewing the misalignment problem of encroachment through a noncompete reasonableness evaluation lens may also prove useful for the courts.
A. Some Lessons from Corporate Duties for the Franchisor-Franchisee Relationship
Historically, courts have generally held that there is no fiduciary duty relationship between franchisors and franchisees.
128 Instead, the relationship is considered an arm's length transaction; thus viewing the relationship as a business, rather than as one between fiduciaries. 129 In so finding, courts have pointed to the lack of control franchisors have over franchisees and the differing goals between the two. Essentially, courts view the franchisor and its franchisee as separate business entities pursuing their own business interests. 130 When franchises fail, however, franchisees often allege that the franchisor breached a fiduciary duty owed to the franchisee. 131 In this situation franchisees,
claim that the franchisor (1) had a duty to disclose information when selling the franchise opportunity to the franchisee, or (2) had a duty to avoid self-dealing during the course of the franchise relationship, or (3) is liable to the franchisee for tortious breach of the franchise agreement, or (4) may not terminate the franchise relationship except for cause. In order for a court to find a fiduciary obligation concerning a franchise agreement, it must find each of the following characteristics: (1) The franchisee reasonably expects that it is purchasing franchisor expertise as part of the franchise; (2) the franchisor clearly dominates the franchisee with superior knowledge and bargaining power; (3) the contract clause in question is incomplete or otherwise necessitates great flexibility in its enforcement; and (4) absent some external motive, the franchisor and franchisee have the same interests. Despite these claims, in a majority of jurisdictions, courts have found that there is no fiduciary duty between a franchisor and franchisee. 133 In these jurisdictions, rather than finding a fiduciary relationship between a franchisor and franchisee, courts view the creation of a franchise as an arm's length, business transaction between a franchisor and franchisee.
134
Although a question of whether a fiduciary duty exists is generally a factual matter for the jury, courts have found that certain relationships in non-franchise contexts give rise to fiduciary duties as a matter of law. These relationships include the attorney-client relationship, principal-agent relationship, trustee-beneficiary relationship, and partnership relationship. 135 As discussed above, fiduciary relationships are also prevalent in corporate law. On a case-by-case basis, courts have also found a fiduciary relationship in instances where the trust and confidence given by one party to another allows for undue influence.
136
In determining whether a fiduciary relationships exists, courts typically look to
(1) whether the activity of the parties goes beyond operating on their own behalf and constitutes acting on behalf of both of them; (2) whether the parties have a common interest in profiting from the activities of the other; (3) whether the parties repose trust and confidence in each other; and (4) whether one party has power to control or dominate the other.
137
The level of control of one party over the other, coupled with the trust and confidence reposed, is an especially important consideration and requires more than simply a disparity in bargaining power to give rise to a fiduciary relationship. 138 It requires that the 133 See also Austin, supra note 129. This is the view taken in most federal jurisdictions and in at least thirty-four states. Schorr, supra note 128, at 13. (1) [t]he vulnerability of one party to the other which (2) results in the empowerment of the stronger party by the weaker which (3) empowerment has been solicited or accepted by the stronger party and (4) prevents the weaker party from effectively protecting itself. Generally, where parties deal at arms-length in a commercial transaction, no relation of confidence or trust sufficient to find the existence of a fiduciary relationship will arise absent extraordinary circumstances. confidence and trust that has been reposed from one party to the other gives that party "domination and influence" in the relationship.
139
Thus, because the extent of control is an important component of finding a fiduciary relationship, the level of control a franchisor exerts over a franchisee is relevant to a fiduciary determination. 140 In theory, this analysis would create tension for the franchisor, who may wish to exercise some control over the franchisee and yet avoid creating a fiduciary relationship. In practice, however, this tension is lessened because most courts allow a substantial amount of control to be exercised by a franchisor, without imposing a fiduciary duty, even when trust and confidence is reposed by the franchisee to the franchisor. 141 Despite generally being a question of fact, many courts have found that a fiduciary duty is not automatically created in an arm's length business transaction, including a franchise agreement, because the parties are considered to be pursuing their own interests. 142 The characterization of a franchise relationship in terms of an arm's length transaction then results in a finding of no fiduciary relationship as a matter of law and thus eliminates the need for courts to address the level of control exercised by the franchisor over the franchisee. That said, some jurisdictions have recognized a fiduciary duty between a franchisor and franchisee. One much-discussed franchise case concerning fiduciary duties is Arnott v. American Oil Co., where a federal district court in South Dakota found that, as a matter of law, fiduciary duties were "[i]nherent in a franchise relationship." 143 In so finding, the court recognized that both parties had a common interest, both profited from the activities of one another, and the franchisor exercised a great amount of control over the franchisee. 144 Although most courts have declined to follow Arnott, some courts have recognized that a fiduciary duty could arise based on the nature of the relationship.
145
The courts recognizing the possibility of a fiduciary relationship have nonetheless struggled "to define the scope of the duty created by the this uncertainty, courts have found it difficult to "apply fiduciary law principles to aspects of the franchise relationship traditionally governed by contract law."
147
The conceptual framework of the franchisor-franchisee relationship currently taken by a majority of jurisdictions is, however, limited. It fails to account for the reality that the relationship between a franchisor and franchisee is ongoing, rather than simply an arm's length transaction. Indeed, because of this ongoing relationship, common themes can be drawn between the franchise relationship and the fiduciary relationship. For example, in a franchisor-franchisee relationship, the purpose of the relationship is the formation of a commercial venture, under which "both parties have a common interest and profit from the activities of the other." 148 Interestingly, courts that have rejected the imposition of fiduciary duties in the franchise relationship have done so because the relationship involves "two business entities pursuing their own business interests, which do not always coincide."
149 But courts have failed to consider that the misalignment of interests may result from the failure to impose fiduciary duties in the first place. If courts seek to erase, or at least diminish, this misalignment of interests, then it would seem appropriate to draw on analogies between the fiduciary relationship and the franchise relationship. In both relationships there are elements of control, a common purpose, and mutual profiting. The inherent control that is both necessary and present in a franchise relationship is analogous to that typically present in a fiduciary relationship. That is, because there is some level of control in all franchise relationships, they are similar to fiduciary relationships, where the control of one party over another gives rise to fiduciary obligations.
tively." 153 At all times, the franchisee is essentially "at the mercy of the franchisor." 154 Fiduciary duties are often imposed when there is this type of ongoing relationship with such a distinct power disparity, as they work to mitigate and curb potential abuses that can arise due to that power disparity. 155 In a franchise relationship, then, fiduciary duties may be needed to enable the franchisee to succeed and protect his economic integrity. 156 The obligations of the franchisor in the franchise relationship can be compared to the fiduciary obligations owed by officers and directors and the potential gross disparity of power held by the directors and officers in their roles in the firm.
Finally, encroachment is another area that raises fiduciary-like concerns. At the beginning of any franchise relationship, the interests of the franchisor and the franchisee line up with one another. 162 Both franchisor and franchisee are typically looking to enter new markets and increase their profits. 163 As circumstances change, the interests of the two may diverge. On one hand, franchisees may look to make their individual units as profitable as possible, while, on the other hand, franchisors profit from the licensing of the trademark and the collection of royalties from all their franchisees. 164 When the market is saturated, the two goals conflict because the franchisors continue to make money regardless of the amount of profit to each individual franchise unit. 165 Without corporate fiduciary duties, each entity is incentivized to act in its self-interest at the expense of the business partnership. This misalignment of interests demonstrates the need for reforming the law applicable to the franchise relationship. Thus, although a majority of jurisdictions reject the idea of a fiduciary relationship in the franchise context, 166 strong analogies between a fiduciary relationship and the franchise relationship can be drawn. Furthermore, even though some courts conceptualize the franchise relationship as an arm's length, business transaction, pursuant to which separate business entities are pursuing separate goals, 167 other courts have concluded that with a franchise relationship, the parties are bound together for an ongoing period of time, during which there is a large power disparity while both parties pursue a largely common purpose. 168 It thus seems appropriate to cast the franchise relationship as a fiduciary one.
B. The CNC Reasonableness Evaluation and the Franchise Encroachment Problem
If, as we argue in the previous Section, applying the well-developed law of corporate fiduciary duties to the franchisor-franchisee relationship is an important way to address the misalignment of interests that arises post-sale, there remains the issue of how to address encroachment. One approach is to evaluate complaints of encroachment using the reasonableness evaluation courts have long applied to the geographic scope element of non-compete agreements.
phasize the post-sale collaboration that is essential to the ongoing success of a particular franchise system. Leaving the parties to negotiate, pre-sale, the parameters of a longterm business relationship with high switching costs has not worked thus far, and solutions to address the encroachment issue will likely be welcomed by conscientious franchisors and franchisees, and their respective advocates.
Furthermore, addressing misalignment through a mix of court, imposed fiduciary duties, and enforcement of the existing FTC disclosure regulation is sensible because the parties are in a relatively long-term, well-defined relationship, in which the initial disclosure under the FTC rules is insufficient. To date, franchise misalignment and encroachment have been generally relegated to the realm of contract interpretation at the start of the relationship. Our suggestions provide additional options for the courts and policy makers to consider in light of the conclusion that merely increasing mandated disclosure at the inception of the franchise relationship and relying on a mantra of "franchisee beware" will not address the long-term issues.
